Washington State
Liquor Control Board

Washington State Liquor Control Board

Regular Meeting
Wednesday, November 6, 2013, 10:00 a.m.
LCB Headquarters Building - 3000 Pacific Avenue SE, Olympia WA 98501

CALL TO ORDER

APPROVAL OF MEETING MINUTES
Approval of October 30, 2013, Meeting Minutes

ACTION ITEMS (7) Presenter - Karen McCall, Agency Rules Coordinator

1) Board Approval to File CR 102 for Fair Trade Practices

2) Board Approval of Interim Policy BIP-06-2013 - Return of Washington Wine
3) Board Approval to File CR 101 for Return of Washington Wine

4) Board Approval to File CR 101 for the 1000 Foot Buffer Measurement

5) Board Approval for Emergency Rule for the 1000 Foot Buffer Measurement
6) Board Approval to File CR 102 for Spirits Sampling at Spirits Retail Premises
7) Board Approval to Rescind the Following Board Interim Policies:

a. BIP-02-2009 f. BIP-02-2012
b. BIP-05-2009 g. BIP-03-2012
c. BIP-03-2011 h. BIP-05-2012
d. BIP-04-2011 i. BIP-06-2012
e. BIP-05-2011

NEW BUSINESS/OLD BUSINESS
Citizens are invited to address the Board regarding any issue(s) related to LCB business.

ADJOURN

LCB Mission
Promote public safety by consistent and fair administration of liquor and cannabis laws through education, voluntary
compliance, responsible sales and preventing the misuse of alcohol, cannabis and tobacco.

Complete meeting packets will be available online following each meeting: http.//www.lig.wa.gov/board/board-information





Washington State Liquor Control Board
Issue Paper
Rule Making on Fair Trade Practices

Date: November 6, 2013
Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this Issue Paper is to request approval from the Board to file the
proposed permanent new rules (CR 102) in Chapter 314-23 WAC to clarify
RCW 66.28.170 Discrimination in price to purchaser for resale
prohibited—Price differentials.

Why is rule making necessary?

Michael Cho, Washington Liquor Store Association, petitioned the board for
rulemaking to clarify RCW 66.28.170. The board currently has Advisory No.
2012-02 on the website that clarifies this statute. The Advisory needs to be
placed into rule in a new section in Chapter 314-23 WAC. The board held a work
session on Fair Trade Practices on September 11, 2013, to hear comment from
stakeholders on these issues. Additional rule language needs to be created to
fully clarify the statute.

What changes are being proposed?

New Section. WAC 314-23-060 What are "volume discounts"? Defines
“volume discounts”.

New Section. WAC 314-23-065 What are "bona fide business
practices"? Defines “bona fide business practices”.

New Section. WAC 314-23-070 What is "marketplace"? Defines
“marketplace”.

New Section. WAC 314-23-075 What constitutes "undue influence"?
Defines “undue influence”.

New Section. WAC 314-23-080 Are licensed distributors or other
licensed suppliers of spirits and wine allowed to provide volume
discounts to on-premises or off-premises retail licensees? Explains what
is allowed under “volume discounts”.

New Section. WAC 314-23-085 What type of discounts are not
allowed? Explains what is not allowed under “volume discounts”.
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NEW SECTION

WAC 314-23-060 What are '‘volume discounts™? Volume discounts are
discounts that are based solely on the volume of the spirits and/or
wine that is purchased by a retailer from a distributor that are al-
lowed. However, the limitations on iInteractions between the levels of
licenses remain, 1including the prohibition on undue influence and
sales below cost.

NEW SECTION

WAC 314-23-065 What are "bona fide business practices'"? Bona fide
business practices are business practices that do not violate local
government, state or federal laws.

NEW SECTION

WAC 314-23-070 What is "marketplace”? Marketplace is limited to
businesses iIn geographic recognized market areas such as town, city,
county or other recognized geographic area in which distribution serv-
ices are provided. Does not include various business types such as on-
premises licensed retailers versus off-premises licensed retailers.

NEW SECTION

WAC 314-23-075 What constitutes ™undue influence™? Per RCW
66.28.285 "undue iInfluence™ means one retailer or industry member di-
rectly or indirectly influencing the purchasing, marketing, or sales
decisions of another retailer or iIndustry member by any agreement
written or unwritten or any other business practices or arrangements
such as, but not limited to, the following:

(1) Any form of coercion between industry members and retailers
or between retailers and industry members through acts or threats of
physical or economic harm, including threat of loss of supply or
threat of curtailment of purchase;

(2) A retailer on an involuntary basis purchasing less than it
would have of another iIndustry member®s product;

(3) Purchases made by a retailer or industry member as a prereq-
uisite for purchase of other items;

(4) A retailer purchasing a specific or minimum quantity or type
of a product or products from an industry member including requiring a
percentage of their spirits back-bar, well-drinks, wine by the glass
or any combination of sales items In order to participate In a dis-
count plan;

(5) An industry member requiring a retailer to take and dispose
of a certain product type or quota of the industry member®s products;
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(6) A retailer having a continuing obligation to purchase or oth-
erwise promote or display an industry member®s product;

(7) An industry member having a continuing obligation to sell a
product to a retailer;

(8) A retailer having a commitment not to terminate its relation-
ship with an industry member with respect to purchase of the industry
member®s products or an industry member having a commitment not to
terminate its relationship with a retailer with respect to the sale of
a particular product or products;

(9) An industry member being involved in the day-to-day opera-
tions of a retailer or a retailer being involved in the day-to-day op-
erations of an industry member in a manner that violates the provi-
sions of this section;

(10) Discriminatory pricing practices as prohibited by law or
other practices that are discriminatory in that the product is not of-
fered to all retailers in the local market on the same terms.

NEW SECTION

WAC 314-23-080 Are licensed distributors or other licensed sup-
pliers of spirits and wine allowed to provide volume discounts to on-
premises or off-premises retail licensees? Yes, distributors or other
licensed suppliers are allowed to provide volume discounts to licensed
on-premises and off-premises retailers. The discounts must be based
solely on the volume of the spirits and/or wine that is purchased by a
retailer from a distributor. However, the limitations on interactions
between the levels of licenses remain, including the prohibition on
undue iInfluence and sales below cost.

NEW SECTION

WAC 314-23-085 What type of discounts are not allowed? The fol-
lowing types of discounts are not allowed. Please note that this list
iIs representative and not inclusive of all practices that are not al-
lowed:

(1) Volume discounts that violate local, state, or federal laws.

(2) Volume discounts based on percentage of back-bar etc., is not
allowed: This practice includes a distributor providing a percentage
discount, only if the licensee dedicates a percentage of their spirits
back-bar, well-drinks, and wine by the glass, or any combination of
sales items of that distributor®s products, in order to receive a
price discount.

(3) Different discount pricing for on-premises and off-premises
licensees (“‘channeling™) is not allowed: This practice involves a dis-
tributor providing different volume discounts to on-premises licensees
than they offer to off-premises licensees in the same "market area."

(4) Discounts on purchases beyond the day of purchase period are
not allowed: This practice involves whether to use the current daily
time frame for determining the level of volume discount as opposed to
an extended time period such as a weekly or monthly billing cycle to
determine volume discount rates.
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(5) Discounts on a combined order that is delivered to licensed
sites are not allowed: This practice iIncludes limiting volume dis-
counts for combined orders to the "‘central warehouse™ or a location to
which the order is delivered. As a result the delivery of product to

multiple sites cannot be used in determining the volume discount for a
combined order.
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~X\ Washington State
Liquor Control Board

Date: November 6, 2013

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Rick Garza, Agency Director
Randy Simmons, Deputy Director
Justin Nordhorn, Chief of Enforcement
Alan Rathbun, Licensing Director

Subject: Approval for filing proposed rules (CR 102) in Chapter 314-23 WAC to
clarify RCW 66.28.170 Discrimination in price to purchaser for resale
prohibited—Price differentials.

Michael Cho, Washington Liquor Store Association, petitioned the board for rulemaking
on fair trade practices as found in RCW 66.28.170 regarding discrimination in price.
The board held a work session on Fair Trade Practices on September 11, 2013, to hear
comment from stakeholders on these issues. Additional rule language needs to be
created to fully clarify the statute.

Process

The Rules Coordinator requests approval to file the proposed rules (CR 102) for the rule
making described above. An issue paper on this rule was presented at the Board
meeting November 6, 2013, and is attached to this order.

If approved for filing, the tentative timeline for the rule making process is outlined below:

November 6, 2013 Board is asked to approve filing the proposed rules (CR
102 filing)

November 20, 2013 Code Reviser publishes notice, LCB sends notice to
rules distribution list

December 11, 2013 Public hearing held

December 11, 2013 End of written comment period

December 18, 2013 Board is asked to adopt rules

December 18, 2013 Agency sends notice to those who commented both at
the public hearing and in writing.

CR 102 Fair Trade Practices 1 11/6/13





December 18, 2013 Agency files adopted rules with the Code Reviser (CR
103)
January 18, 2013 Rules are effective (31 days after filing)
Approve Disapprove
Sharon Foster, Chairman Date
Approve Disapprove
Ruthann Kurose, Board Member Date
Approve Disapprove

Chris Marr, Board Member Date

Attachment: Issue Paper

CR 102 Fair Trade Practices 2 11/6/13






~X\| Washington State
A Liquor Control Board

Liquor Control Board Interim Policy BIP-06-2013

Subject: Return of Washington Wine

Effective Date: November 6, 2013

Ending Date: Upon adoption of rules to implement this policy.
Approved:

Sharon Foster, Chairman

Ruthann Kurose, Board Member

Chris Marr, Board Member

Purpose:
Currently WAC 314-24-070 authorizes Washington Wine that has been exported
out of state to only be returned to the winery of origin. Wineries that have
business models that include out of state central warehousing for the West Coast
and their Washington distributors find this requirement to be onerous and have
asked for modifications to the rule. The Board upon reviewing the requirements
finds the following:

1. Altering the requirement that Washington Wine that is being returned to

the state first be returned to the winery of origin would not pose a public
safety hazard;

2. The current requirement does not add value to the regulatory process and
is currently being complied with through a process that is often referred to
as “bumping the dock”.

3. While the current process does provide a physical audit trail, this chain of
regulatory responsibility can currently be accomplished through alternative
electronic invoicing, which will assist in streamlining and removing costs
and waste from the process

Policy Statement
Wine produced and bottled by a Washington domestic winery that has been
reported as an export may be returned to Washington State. The following
conditions apply:
a) The wine is produced and bottled in Washington by a licensed winery;
b) The returned wine must not be altered, except for sparkling wine;

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
www.lig.wa.gov





c) The export shall be from the licensed winery and returned to the same
entity, a licensed wine distributor or bonded wine warehouse.

d) A domestic winery, a licensed wine distributor, or bonded wine
warehouse receiving previously exported Washington wine must comply
with tax collection and tracking requirements initiated by the liquor control
board;

e) A domestic winery, a licensed wine distributor, or bonded wine warehouse
directly receiving previously exported Washington wine must keep on file
for audit purposes clear source records (shipping documents, etc.) with
reporting documents. Records need to indicate what wine was returned to
the state that was previously reported as an export (including number of
cases and gallons).

PO Box 43075, 3000 Pacific Ave. SE, Olympia WA 98504-3075, (360) 664-1600,
www.lig.wa.gov






Washington State Liquor Control Board

Issue Paper

Rule for Returning Washington Wine

Date: November 6, 2013

Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this Issue Paper is to request approval from the Board to file the
first stage of rule making (CR 101) to revise WAC 314-24-070 regarding the
return of Washington wine.

Why is rule making necessary?

This rulemaking is a result of a petition for rulemaking submitted by Susan
Johnson on behalf of Columbia winery. The current rule requires a Washington
winery bringing their bottled wine back into Washington State to bring the wine to
the winery only. Washington wineries that export bottled wine out of the state of
Washington wine would like to have the option of bringing the bottled wine back
into Washington directly to a wine distributor or bonded wine warehouse.

e The requirement that Washington Wine that is being returned to the state
first be returned to the winery of origin does not pose a public safety
hazard;

e The current requirement does not add value to the regulatory process and
is currently being complied with through a process that is often referred to
as “bumping the dock”.

e While the current process does provide a physical audit trail, this chain of
regulatory responsibility can currently be accomplished through alternative
electronic invoicing, which will assist in streamlining and removing costs
and waste from the process.

Process

The rule making process begins by announcing LCB’s intent to change the
existing rule by filing a CR 101 form. This allows staff and stakeholders to begin
discussing necessary rule changes. At the CR 101 stage of the process, no
proposed language is offered. The public may comment on the subject of this
rulemaking during the designated comment period. Notice will be sent to all who
have indicated that they want to receive notice of rule changes. The notice will
identify the public comment period and where comments can be sent. Based on
public input received, staff will draft proposed changes for presentation to the
Board at the next phase of the rule making process.

CR 101- Return of Washington Wine 1 11/6/13






~X\ Washington State
Liquor Control Board

Date: November 6, 2013

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Rick Garza, Agency Director
Randy Simmons, Deputy Director
Justin Nordhorn, Chief of Enforcement
Alan Rathbun, Licensing Director

Subject: Approval for filing a pre-proposal statement of inquiry (CR 101) to
revise WAC 314-24-070 for return of Washington wine

This rulemaking is a result of a petition for rulemaking submitted by Susan Johnson on
behalf of Columbia winery. The current rule requires a Washington winery bringing their
bottled wine back into Washington State to bring the wine to the winery only.
Washington wineries that export bottled wine out of the state of Washington wine would
like to have the option of bringing the bottled wine back into Washington directly to a
wine distributor or bonded wine warehouse.

Process

The Rules Coordinator requests approval to file the pre-proposal statement of inquiry
(CR 101) for the rule making described above. An issue paper on this rule was
presented at the Board meeting on November 6, 2013, and is attached to this order.

If approved for filing, the tentative timeline for the rule making process is outlined below:

November 6, 2013 Board is asked to approve filing the pre-proposal
statement of inquiry (CR 101)

November 20, 2013 Code Reviser publishes notice, LCB sends notice to
rules distribution list

December 27, 2013 End of written comment period

January 8, 2014 Board is asked to approve filing the proposed rules (CR
102 filing)

February 5, 2014 Code Reviser publishes notice, LCB sends notice to
rules distribution list

CR 101 Return of Washington Wine 1 11/6/13





February 26, 2014

Public hearing held

February 26, 2014

End of written comment period

March 5, 2014

Board is asked to adopt rules

March 5, 2014

Agency sends notice to those who commented both at
the public hearing and in writing.

March 5, 2014

Agency files adopted rules with the Code Reviser (CR
103)

April 5, 2014 Rules are effective (31 days after filing)
Approve Disapprove
Sharon Foster, Chairman Date
Approve Disapprove
Ruthann Kurose, Board Member Date
Approve Disapprove

Attachment: Issue Paper

Chris Marr, Board Member Date

CR 101 Return of Washington Wine 2 11/6/13






Washington State Liquor Control Board
Issue Paper
Rule to Revise the 1000 foot buffer measurement

Date: November 6, 2013
Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this Issue Paper is to request approval from the Board to file the
first stage of rule making (CR 101) to revise WAXC 314-55-050 regarding how
the 1000 foot buffer is measured for marijuana licenses

Why is rule making necessary?

The board has learned that how the 1000 foot buffer is measured under the
rules adopted by the board on October 16, 2013, differs from the way the
federal government measures the 1000 foot buffer. The board needs to change
the way the board will measure the 1000 foot buffer to be consistent with the
federal government. I am also requesting approval to file an emergency rule
with the Code Reviser’s Office today with an effective date of November 20,
2013, the same date the rules to implement I-502 become effective. The
emergency rules will expire on March 19, 2013.

Process

The rule making process begins by announcing LCB’s intent to change the
existing rule by filing a CR 101 form. This allows staff and stakeholders to begin
discussing necessary rule changes. At the CR 101 stage of the process, no
proposed language is offered. The public may comment on the subject of this
rulemaking during the designated comment period. Notice will be sent to all who
have indicated that they want to receive notice of rule changes. The notice will
identify the public comment period and where comments can be sent. Based on
public input received, staff will draft proposed changes for presentation to the
Board at the next phase of the rule making process.

CR 101- 1000 foot buffer for mj licenses 1 11/6/13






~X\ Washington State
Liquor Control Board

Date: November 6, 2013

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Rick Garza, Agency Director
Randy Simmons, Deputy Director
Justin Nordhorn, Chief of Enforcement
Alan Rathbun, Licensing Director

Subject: Approval for filing a pre-proposal statement of inquiry (CR 101) to
revise WAC 314-55-050 on how the 1000 foot buffer for marijuana
licenses is measured

This rulemaking is the result of the federal enforcement guidelines measurement of the
1000 foot buffer for marijuana licenses. This rulemaking will change the rule adopted by
the board on October 16, 2013, on how the board will measure the 1000 foot buffer.

The rule will be revised to be consistent with the federal enforcement guidelines..

Process

The Rules Coordinator requests approval to file the pre-proposal statement of inquiry
(CR 101) for the rule making described above. An issue paper on this rule was
presented at the Board meeting on November 6, 2013, and is attached to this order.

If approved for filing, the tentative timeline for the rule making process is outlined below:

November 6, 2013 Board is asked to approve filing the pre-proposal
statement of inquiry (CR 101)

November 20, 2013 Code Reviser publishes notice, LCB sends notice to
rules distribution list

December 27, 2013 End of written comment period

January 8, 2014 Board is asked to approve filing the proposed rules (CR
102 filing)

February 5, 2014 Code Reviser publishes notice, LCB sends notice to
rules distribution list

February 26, 2014 Public hearing held

CR 101 1000 foot buffer for mj licenses 1 11/6/13





February 26, 2014 End of written comment period
March 5, 2014 Board is asked to adopt rules
March 5, 2014 Agency sends notice to those who commented both at
the public hearing and in writing.
March 5, 2014 Agency files adopted rules with the Code Reviser (CR
103)
April 5, 2014 Rules are effective (31 days after filing)
Approve Disapprove
Sharon Foster, Chairman Date
Approve Disapprove

Ruthann Kurose, Board Member Date

Approve Disapprove

Chris Marr, Board Member Date

Attachment: Issue Paper
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AMENDATORY SECTION (Amending WSR 13-21-104, filed 10/21/13,
effective 11/21/13)

WAC 314-55-050 Reasons the board may seek denial,
suspension, or cancellation of a marijuana license application
or license. Following is a list of reasons the board may deny,
suspend, or cancel a marijuana license application or license.
Per RCW 69.50.331, the board has broad discretionary authority
to approve or deny a marijuana license application for reasons
including, but not limited to, the following:

(1) Failure to meet qualifications or requirements for the
specific marijuana producer, processor, or retail license, as
outlined in this chapter and chapter 69.50 RCW.

(2) Failure or refusal to submit information or
documentation requested by the board during the evaluation
process.

(3) The applicant makes a misrepresentation of fact, or
fails to disclose a material fact to the board during the
application process or any subsequent investigation after a
license has been issued.

(4) Failure to meet the criminal history standards outlined
in WAC 314-55-040.

(5) Failure to meet the marijuana law or rule violation
history standards outlined in WAC 314-55-045.

(6) The source of funds identified by the applicant to be
used for the acquisition, startup and operation of the business
is gquestionable, unverifiable, or determined by the board to be
gained in a manner which is in violation by law.

(7) Denies the board or its authorized representative
access to any place where a licensed activity takes place or
fails to produce any book, record or document required by law or

board rule.





(8) Has been denied or had a marijuana license or medical
marijuana license suspended or canceled in another state or
local jurisdiction.

(9) Where the city, county, tribal government, or port
authority has submitted a substantiated objection per the
requirements in RCW 69.50.331 (7) and (9).

(10) The board shall not issue a new marijuana license if
the proposed licensed business is within one thousand feet of

the perimeter of the grounds of any of the following entities.

The distance shall be measured ((arenrg—themost—direect—route
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publie passageway between)) as the shortest straight line
distance from the property line of the proposed
building/business location to the ((perimeter)) property line of

the—grounds—of the entities listed below:

Elementary or secondary school;
Playground;

Recreation center or facility;
Child care center;

Public park;

Public transit center;

Library; or

o Q H 0O Q O W

Any game arcade (where admission is not restricted to
persons age twenty-one or older).

(11) Has failed to pay taxes or fees required under chapter
69.50 RCW or failed to provide production, processing,
inventory, sales and transportation reports to documentation
required under this chapter.

(12) Failure to submit an attestation that they are current
in any tax obligations to the Washington state department of
revenue.

(13) Has been denied a liquor license or had a liquor
license suspended or revoked in this or any other state.

(14) The operating plan does not demonstrate, to the
satisfaction of the board, the applicant is qualified for a

license.





(15) Failure to operate in accordance with the board
approved operating plan.

(16) The board determines the issuance of the license will
not be in the best interest of the welfare, health, or safety of

the people of the state.






~X\ Washington State
Liquor Control Board

November 6, 2013

To: Sharon Foster, Board Chair
Ruthann Kurose, Board Member
Chris Marr, Board Member

From: Karen McCall, Agency Rules Coordinator

Copy: Rick Garza, Agency Director
Randy Simmons, Deputy Director
Justin Nordhorn, Chief of Enforcement
Alan Rathbun, Licensing Director

Subject: Approval for filing an Emergency Rule to revise WAC 314-55-050 on
how the 1000 foot buffer for marijuana licenses is measured

The board has learned that how the 1000 foot buffer is measured under the rules
adopted by the board on October 16, 2013, differs from the way the federal government
measures the 1000 foot buffer. The board needs to change the way the board will
measure the 1000 foot buffer to be consistent with the federal government. This change
must be made on an emergency rulemaking basis to protect the public health and
safety of the general public with a more stringent 1000 foot buffer and to protect the
welfare of prospective license holders, who may begin submitting applications in
November, by ensuring that the locations of their licensed premises do not conflict with
federal enforcement priorities.

Process

The Rules Coordinator requests approval to file the emergency rule as described
above. If approved for filing, the emergency rule will become effective on November 20,
2013, and expire on March 19, 2013.

Approve Disapprove
Sharon Foster, Chairman Date
Approve Disapprove
Ruthann Kurose, Board Member Date
Approve Disapprove

Chris Marr, Board Member Date
Attachment: Issue Paper

Emergency Rule - 1000 foot buffer for mj licenses 1 11/6/13






Washington State Liquor Control Board

Issue Paper

Rules to Implement 2013 Legislation — Spirits
Sampling by Spirits Retail Licensees and B/W Tasting

Endorsement for Grocery Store Licensees
Date: November 6, 2013
Presented by:  Karen McCall, Agency Rules Coordinator

Description of the Issue

The purpose of this Issue Paper is to request approval from the Board to file the
proposed rules (CR 102) for Spirits Sampling by Spirits Retail Licensees
and revise rules for the B/W Tasting Endorsement for Grocery Store
Licensees.

Why is rule making necessary?

Rules are needed to implement the following legislation passed in the 2013
legislative session:

e SSB 5396 — Spirits Sampling by Spirits Retail Licensees
e SSB 5517 — B/W Tasting Endorsement for Grocery Store
Licensees

What changes are being proposed?

WAC 314-02-102 What are the requirements for a grocery store
licensee to conduct beer and wine tastings? Removed language that
required a licensee to have more than 50% of their retail sales in grocery
products, or the licensee is a membership organization. Changed the size of the
premises requirement from 9000 square feet to 10,000 square feet.

WAC 314-02-106 What is a spirits retailer license? Added the
requirements for a spirits retailer licensee to obtain a spirits sampling
endorsement to conduct spirits sampling.

CR 102- Spirits Sampling & B/W Tasting
Endorsement 1 11/6/13





